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State Vs Md. Miya Hussain & 9 Ors. 

 

IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),   

                  SONITPUR, TEZPUR 

            G.R. CASE No. 1317/2013 

                               U/S 448/342/323/34 IPC 

              State 

                                             Vs 

  1) Md. Miya Hussain 

  2) Md. Noor Hussain 

  3) Must. Ambiya Khatun 

  4) Md. Amir Hussain 

  5) Md. Tuta Miya 

  6) Must. Jamila Khatun  

  7) Md. Miraz Ali 

  8) Md. Nurjamal 

  9) Md. Samar Ali 

         10) Surafa Khatun            …...…Accused Persons  

PRESENT: Sri B. Acharyya, LL.M., A.J.S. 

                  Sub-Divisional Judicial Magistrate (S), Sonitpur, Tezpur 

Appearances: 

For the Prosecution:       Sri R. Goswami, Ld. APP.  

For the Defence:      Mr. N. Islam & Anr, Ld. Advocates. 

Offence Explained on:      18.11.2014 

 

Date of Evidences:       07.07.2015, 05.10.2015 & 06.08.2016 

Date of Argument:      16.11.2019 

Date of Judgment:      30.11.2019 

                        J U D G M E N T 



G R  C a s e  N o .  1 3 1 7  o f  2 0 1 3  
 
State Vs Md. Miya Hussain & 9 Ors. 

 

1.  The Prosecution case in brief is that one Md. Julfikar Ali has lodged an FIR on 

07.06.2013 stating, inter alia, that on 06.06.2013 at about 3:00 P.M., accused 

persons named in the FIR had wrongfully entered into his house due to previous 

enmity and dragged out his elder sister Miss Rabia Khatun and Miss Nazima Khatun 

by pulling their hairs from their house and started assaulting them and also tied them 

in a plum tree them in the house of Miya Hussain. Thereafter, he immediately 

informed the police personnel of Mahabhairab OP and later, they came and rescued 

his sisters from the house of accused Miya Hussain and admitted them at Kanaklata 

Civil hospital, Tezpur. He stated that both his sisters sustained grievous head injury 

and had undergone treatment. It has been further stated that accused Miya Hussain 

falsely sold 10 Lessas of land of his sister and regarding the same accused Miya 

Hussain and Nurjamal had been in jail hajot. Subsequently local people tried to 

resolve the dispute amicably but it could not be done. Hence, this case was filed.  

 

2.  The O.C Tezpur P.S on receiving the FIR registered a case vide Tezpur P.S Case No. 

694/13 under Sections 143/448/342/325 of the Indian Penal Code. After 

investigation, the I.O laid down the Charge sheet under Sections 143/448/342/323 of 

the Indian Penal Code against accused persons for trial.   

 

3.  On appearance before the court, accused person was furnished with copies of relevant 

documents u/s 207 of the Cr.P.C and upon going through the case record and upon 

hearing both sides, particulars of offences u/s 448/342/323/34 of the Indian Penal 

Code was read over and explained to the accused persons and they pleaded not 

guilty and claimed to be tried.  

 

4.  The Prosecution examined as many as 6 (six) witnesses including the informant in 

support of this case. Thereafter, Ld. APP has prayed to close the evidence of 

prosecution and accordingly, prayer was allowed. 

 

5.  The examination of the accused persons’ u/s 313 of the Cr.P.C was dispensed with as 

there are no incriminating materials found against them from the evidences on 

record. Defence denied adducing evidence. 

 

6.  Heard arguments put forward by the learned counsel for the accused persons and the 

learned APP for the State and also perused the evidences and materials on record.   

       POINTS FOR DETERMINATION: 

7.  The following Points have been taken up for determination and discussion in the case: 
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1. Whether accused persons on or before 06.06.2013 at about 3:00 P.M at 

Gotlong Natun Basti under Tezpur P.S., in furtherance of common intention, 

committed house trespass by entering into the house of informant Md. Julfikar 

Ali with intent to cause hurt and thereby committed an offence of punishable 

under Section 448/34 of the Indian Penal Code? 

 

2. Whether accused persons on the same date, time and place, had voluntarily 

restrained the sisters of the informant and prevented them to proceed in 

furtherance of their common object and thereby committed offence under 

Section 342/34 of the Indian Penal Code? 

 

3.  Whether accused persons on the same date, time and place, in furtherance of 

their common intention, had voluntarily hurt the sisters of the informant and 

thereby committed an offence punishable under Sections 323/34 of the Indian 

Penal Code? 

        DISCUSSION, DECISION & REASONS THEREOF: 

8.  Md. Rahman Ali as PW 1 had deposed that he knows the informant as well as the 

accused persons of this case. He stated that at the time of incident he was at his 

house. At that time he heard hue and cry outside the road but he did not go there. 

He stated that he has no personal knowledge about the occurrence. Later, he heard 

that a fight took place but he did not see the same. He further stated that he heard 

that Rabia and Nazima have been beaten but he did not see who had assaulted them.   

 In his cross examination, PW 1 has stated that he did not know anything about the 

alleged incident.  

9.  Mustt Rabia Khatun as PW 2 had deposed that informant is her brother. She knows 

the accused persons. She stated that at the time of incident she was sleeping at her 

house. She stated that Ambiya Khatun, Jamila Khatun and Surafa Khatun had come 

into her house and started assaulting her daughter Nazima Khatun. On hearing hue 

and cry, she woke up and saw Ambiya Khatun, Jamila Khatun and Surafa Khatun 

were assaulting her daughter and while she objected them, they took her to the 

house Miya Hussain and tied her and also started assaulting her. Later, police came 

and took her to hospital. Later, her brother lodged this case. She stated that she 

sustained injuries on her head. 

In her cross examination, PW 2 has stated that at the time of incident, villagers came 

there but she could not say who came. She denied that she did not state before 

police that she was taken to the house of accused Miya Hussain. She stated that prior 
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to the incident accused Miya Hussain sold her land and regarding the same, a village 

meeting was held. Her daughter Nazima Khatun stayed at Delhi. She denied that her 

land was not sold by accused Miya Hussain. She denied that she was involved in 

illegal activities, therefore, accused persons had handed her over to police. She stated 

that her brother stayed at Borsola and on hearing about the incident, her brother 

lodged the case. She denied that she hired girls at her house for illegal activities.   

10.  Nazima Khatun as PW 3 had deposed that informant is her mother. She knows the 

accused persons of this case. She stated that the alleged incident took place around 

3:00 P.M and at that time she was sleeping at her house. She stated that Sahida 

Khatun and Surafa Khatun came to their house and found her mother. She stated 

that Sahida Khatun and Surafa Khatun had assaulted her mother and took her mother 

to the house of Miya Hussain. She also stated that they assaulted her and her mother 

and threw them on the road. Later police took them to the hospital. Her mother 

lodged this case.   

In her cross examination, PW 3 has stated that at the time of incident her aunt 

Hasnara, her uncle Miya Hussain, her grandmother Jahura Khatun and her brother 

Saidul were present at her house. No any person had visited their house at the time 

of incident. She stated that police recovered them from the house of the accused. She 

denied that no such incident took place and she had falsely lodged this case. She 

denied that accused did not beat her. She stated that she did not know whether any 

case was lodged against her and her mother prior to the incident. Immediately after 

the incident she went to Delhi. She stated that she did not how many persons came 

at her house at the time of incident. She denied that they have falsely lodged the 

case against the accused persons.  

11.  Md. Nur Hussain as PW 4 had deposed that he knows the informant and the accused 

persons of this case. He stated that Rabia Begum is his wife and Nazima is his 

daughter. At the time of incident, he was working in a hotel. Thereafter, his daughter 

informed him that his wife was beaten. He immediately informed police about the 

same and thereafter, police came and took them to hospital. Both sustained injuries 

on their head and legs.  

In his cross examination, PW 4 has stated that he did not see the incident. He stated 

that the hotel wherein he worked is about 1 ½ kilometers away from his house. He 

stated that they lodged the ejahar on very next day of the incident. He stated that he 

did not see who assaulted whom. Prior to the incident they had a land dispute and 

regarding the same, S.P and DC called him. He denied that they performed some 
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illegal activities. He denied that accused persons did not assault his wife and his 

daughter. He denied that they lodged false case against the accused persons.  

12.  Sri Basanta Kandali as PW 5, who is the M.O of this case, had deposed that on 

06.06.2013 he was posted at Kanaklata Civil Hospital, Tezpur as M & HO. On that 

day, he examined two patients in reference to Tezpur P.S Case No. 694/13 under 

police requisition. After examining Rabiya Khatun, he found the following injuries: 

There was no external injury and the patient was complained about body pain and 

headache. After examining Nazima Khatun, he found the following injuries: she was 

complained of headache and there was no external injury. Ext. 1 is the Medical 

Report and Ext. 1(1) is his signature.  

In his cross examination, he stated that he did not find any injuries on the body of 

victims.  

13.  Md. Habibur Rahman as PW 6 had deposed that he does not know the informant but 

knows the accused persons of this case. He stated that he does not know as to why 

this case was filed.  

Cross examination was declined by the defence. 

14.  Upon appreciation of the evidences of Prosecution witnesses and upon perusal of the 

record, it can be ascertained that informant was not examined by the Prosecution 

which remains fatal to the Prosecution case. There is no explanation on the part of 

the Prosecution why informant was not examined and Ld. APP for the Prosecution 

could not rebut the argument of the defence Counsel on this point that there is 

lacuna on the part of the Prosecution in not examining the informant of this case. 

Now let us see the credibility of other Prosecution witnesses. 

15.  PW 1 and PW 6 do not know anything about this case and they have admitted that 

they do not have any specific knowledge of the alleged incident. However, PW 2 and 

PW 3 in their evidences stated that accused Sahida, Ambiya Khatun, Jamila Khatun 

and Surafa Khatun had assaulted them but they did not state the names of any other 

accused person to have assaulted them. But medical examination report of victim PW 

2 Rabia and PW 3 Nazima clearly states that there was no any external injury present 

upon the body of PW 2 and PW 3 which is also corroborated in another way that 

there is no seizure in this case. It appears that I.O did not seize any weapon or 

instrument which was used to assault Rabia and Nazima. Thus it can be presumed 

that PW 2 and PW 3 might have lied and stated false averments that accused persons 

assaulted them. M.O as PW 5 clearly stated and admitted in his cross examination 
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that there was no injury upon the body of Rabia and Nazima at the time of medical 

examination. 

16.  PW 3 in her cross examination stated that police recovered her and Rabia from the 

house of the accused but Prosecution did not examine the I.O of this case. Thus 

Prosecution has completely failed in examining the informant and I.O of this case who 

are vital witnesses.  

17.  PW 4 also did not see the incident but it can be presumed from the evidence of PW 4 

that there have been land disputes between both sides since long and hence it can be 

presumed that this case might have been filed in retaliation of land disputes against 

the accused persons.    

18.  Hence it can be said that Prosecution has failed to prove the allegation against the 

accused persons beyond reasonable doubt so as to conclude that it is the accused 

persons who have committed the alleged incident and has failed to prove the 

ingredients of Sections 448/342/323/34 of the Indian Penal Code. In view of above 

discussion and considerations, it can be said that accused persons are entitled to be 

acquitted of the offences under Sections 448/342/323/34 of Indian Penal Code and all 

the aforesaid Points for determination of this case are decided in favour of the 

accused persons.  

 

                                                 ORDER 

 

Hence I hold that accused persons, namely, Md. Miya Hussain, Md. Noor Hussain, 

Mustt Ambiya Khatun, Md. Amir Hussain, Md. Tuta Miya, Mustt Jamila Khatun, Md. 

Miraz Ali, Md. Nurjamal, Md. Samar Ali and Surafa Khatun are not guilty of committing 

offences punishable under Sections 448/342/323/34 of the Indian Penal Code. 

Accordingly they are acquitted from the offences punishable under Sections 

448/342/323/34 of the Indian Penal Code and are set at liberty forthwith. 

 

The bail bond of the accused persons’ shall stand cancelled and surety shall be 

discharged after the expiry of 6 (six) months period from today. 

 

The case stands disposed off on contest. 
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The Judgment is delivered in the open Court in presence of the accused persons and 

their Advocate. The Judgment is given under my hand and seal of this Court on this 

the 30th day of November, 2019. 

 

 

                                                                                    (B. Acharyya) 

                      SDJM(S), Sonitpur, Tezpur 
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                                                 Appendix: 

Prosecution Witness: 

PW 1  : Md. Rahman Ali 

PW 2  : Mustt. Rabia Khatun 

PW 3  : Nazima Khatun 

PW 4  : Md. Nur Hussain 

PW 5  : Sri Basanta Kandali 

PW 6  : Md. Habibur Rahman 

 

Documents Exhibited by Prosecution:  

Ext. 1  : Medical Report 

Ext. 1(1) : Signature of PW 5 

 

Defence Witness: Nil 

Documents Exhibited by the defence: Nil    

 

 

 

                                                                                            (B. Acharyya) 

                                                            SDJM(S), Sonitpur, Tezpur 


